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SECTION 14.

14.  DISABILITY DISCRIMINATION ACT

This section offers guidance to schools on including pupils with a disability in educational visits, residential courses and field trips.

14.1
Special Educational Needs and Disability Act & the Disability Discrimination Act

The Special Educational Needs and Disability Act (SENDA) 2001 amends the Disability Discrimination Act 1995 to prevent discrimination against disabled people in their access to education.   It sets out clearly the duty to ensure that education and associated activities (including school trips) in schools are accessible for all pupils.  The Disability Discrimination Act 1995 states that it is unlawful:

a.
to treat a disabled pupil or prospective pupil less favourably for a reason relating to his or her disability than someone to whom that reason does not apply without justification; or

b.
to fail to take reasonable steps to ensure that  disabled pupils or prospective pupils are not placed at a substantial disadvantage in comparison with non-disabled pupils without justification.  This is known as the reasonable adjustments duty.

14.2
What is a disability?

A person has a disability if he or she has a physical or mental “impairment” that has a “substantial” and “long-term” “adverse” effect on his or her ability to carry out “normal day-to-day activities”.  NB pupils who have had, but no longer have, a disability are also protected from discrimination.

14.3
What does this mean?

“Impairment” – includes sensory difficulties, for example, sight or hearing difficulties.

“Mental impairment” – covers a range of impairments relating to mental functioning, including “learning difficulties”. 

“Substantial adverse effect” – an effect that is more than minor or trivial.

“Long term” – has lasted 12 months or more, or is likely to last at least 12 months or is likely to last the rest of the person’s life.

“Normal day-to-day activities” – those that people carry out often and regularly, such as:

· mobility (moving around)

· manual dexterity (using your hands)

· physical co-ordination

· continence

· ability to lift, carry or move everyday objects

· speech, hearing or eyesight

· memory or ability to concentrate, learn or understand

· understanding the risk of physical danger

Conditions that will not normally be treated as disabilities include being short-sighted, having broken arms or legs, hay fever and addiction to alcohol, nicotine or drugs.  The Disability Discrimination Act 2005 has extended the definition to include people with HIV, Multiple Sclerosis and some forms of cancer.

NB.  Remember that the above definition of a disability includes pupils who have been diagnosed with ADHD.

14.4
What is less favourable treatment?

A school discriminates against a disabled child if for a reason relating to the child’s disability, it treats him less favourably than it treats, or would treat, others to whom that reason does not apply, or would not apply; and it cannot show that the particular treatment is justified. 

In effect this means that there are three questions to be asked in determining whether unlawful discrimination, in relation to less favourable treatment, has taken place;

· is the less favourable treatment for a reason that is related to the child’s disability?

· Is it less favourable treatment than someone gets if the reason does not apply to him/her? And

· Is it less favourable treatment that can be justified?

14.5
What is a reasonable adjustment for a school visit/trip?

Schools must take reasonable steps to make sure that disabled pupils, including children who are not yet at the school but who might join the school, are not placed at a substantial disadvantage compared with their non-disabled peers without justification.  In other words, a school should do everything it reasonably can to ensure that a disabled pupil is not placed at a substantial disadvantage.

Therefore, consider what is required for the disabled pupil to participate and then ask, is that reasonable?

You can find out more about what it is reasonable from the Disability Rights Commission (DRC) who have produced a Code of Practice for schools, which provides examples of how schools can help disabled pupils.  A copy of the Code has been sent to all schools.  It can also be found at www.drc-gb.org.
The Acts do not define “reasonable” – this depends on individual cases.  However, schools can take account of the:

· need to maintain academic and other standards

· financial resources available

· cost of taking a particular step

· practicality

· aids and services provided by Statement of Special Educational Needs

· health and safety requirements

· the interest of other pupils

Schools are not under a duty to provide auxiliary aids or services.  Special educational provision in the child’s statement should provide any educational aids and services where these are necessary to meet the child’s identified needs.  Where a child has been provided with an auxiliary aid, the school should consider its use in relation to the visit / trip.  For example, where a radio microphone is used in the classroom for a deaf child, organisers should consider how its use will be adapted for the visit / trip.

Remember, reasonable adjustments are anticipatory – which means that schools cannot wait until a case arises to consider reasonable adjustments.  Failure to take anticipatory action could lead to unlawful discrimination, because delays that result could place a disabled pupil at a substantial disadvantage.  Anticipatory steps could be:

· the review of the school’s policy/practice with regards to educational visits

· the training of staff to administer medicines to pupils

· an equal opportunities policy concerning disability, and its publication as part of the school’s prospectus

· the inclusion of disability awareness training within the staff training programme

work with Schools Medical Officer and Educational Psychologist to devise a list of common disabilities and identify the potential adjustments required to enable participation in educational visits

Not taking “reasonable steps” to avoid putting pupils at a substantial disadvantage can only be justified if there is a reason which is both material to the particular case and substantial.  For the reason to be material there has to be a clear connection between the reason that the school gives and the circumstances of the particular case.  The reason also has to be substantial, that is, one that is more than minor or trivial.  

Schools should contact the LEA for further advice on disability issues in all cases where the legal position is unclear.  The first point of contact should be the Outdoor Education Adviser. 

14.6 Suggested questions to ask yourself when planning an 

educational visit

1.
Are you clear about the purpose of the visit?  Does it need to take place?

2.
Are there pupils with a disability participating in the visit?  If so, have you consulted with parents/ your SENCo regarding the pupils’ needs and their requirements in order to participate?

3.
If a pupil with a disability is participating in the visit, have you taken into account staff, services, additional costs and equipment available to the pupil, and required by them, to participate in the visit?

4.
Are there any health and safety issues for the pupil in accessing the proposed visit.  Are these included in the risk assessment of the activity/visit?  Is a separate risk assessment necessary? (further information on risk assessment is available in Section 6.)

5.
Can any concerns regarding the safety and accessibility of the activity be addressed by reasonable adjustments, such as:

· careful timetabling/modifications to the itinerary

· preparing the pupil prior to the visit

· specialised transport

· additional, or targeted, adult support

· liaison with health professionals in the locality of the trip/visit

· limiting distances to be walked

· liaising with establishments, e.g. museums, regarding toilet facilities, ramps, quiet/withdrawal areas etc.

· staff with necessary training in disability and /or medical needs to support the pupil during the visit

· preparation of materials prior to the visit in appropriate formats

6.
Do you need specialist advice, eg:

· Hearing Support Service

· Visual Impairment Service

· Educational Psychology Service

· Student Assessment Service including the Occupational Therapists based with the Service

· Schools Medical Officer

regarding accessibility, adaptations and strategies and/or medical requirements?

14.7
What if ………………………

……………..after careful and thorough consideration, participation for all pupils in the visit cannot be ensured?   You will need to be able to demonstrate clearly why that is the case, or you may be acting unlawfully.    Important factors will include:

· all reasonable measures have been considered/taken to support the disabled pupil’s participation in the event

· there is no alternative activity that would meet the requirements of the educational visit as well as enabling all pupils to participate

· disabled pupils who are disadvantaged because their needs prevent participation in an event have been fully consulted (as well as their parents) and all reasonable steps have been explored

· the visit must take place despite the disadvantage to a pupil because, for the visit not to take place, would disadvantage all pupils

· alternative activities have been discussed and offered to those pupils who are unable to participate in the visit/trip

· there is a reason which is both material to the circumstances of the case and substantial which amounts to the justification of a pupil with a disability not participating in a particular educational visit

· there is no blanket ban on a pupil with a disability participating in activities

All of the above should have been considered BEFORE any arrangements are finalised and bookings/deposits paid and letters sent to parents

14.8
Partnership

It is of paramount importance that any pupil with a disability, and their parent(s), are involved in the discussions and planning of the educational visit as early as possible.  Working together will lessen the opportunity for misunderstanding and concerns to arise which may result in a claim of discrimination against the school, and, more importantly, ensure that pupils with disabilities participate alongside their peers in school activities.

14.9
Examples

The following examples are taken from the Disability Rights Commission’s Code of 

Practice for Schools.

1. A pupil with Tourette’s Syndrome is stopped from going on a school visit because he has used abusive language in class.  The school has a policy of banning pupils from trips and after-school activities if they swear or are abusive to staff.

The reason for not allowing the pupil to go on the school visit is his use of abusive language.  His involuntary swearing is a symptom of his Tourette’s Syndrome.  This is less favourable treatment for a reason that relates to the pupil’s disability.

The comparison has to be made with others who had not used abusive language.  In this case, the pupil who used abusive language, which is directly related to his disability, was treated less favourably than pupils who had not used abusive language.  So, for a reason that relates to his disability, this boy is being treated less favourably than another child to whom that reason does not apply.

Is the less favourable treatment justified?  In this case the school might argue that the inclusion of the disabled pupil on the visit would make the maintenance of discipline impossible.  This may constitute a material and substantial reason.  However, the school would need to have considered the extent to which the disabled pupil’s behaviour could have been managed.  It would also need to have considered whether reasonable adjustments could have been made to its policies and procedures before it could attempt to justify less favourable treatment.

2. Some pupils from a special school are going to the theatre.  The school does not offer the trip to a pupil with learning difficulties on the basis that he would not understand the play.  Is this less favourable treatment for a reason related to the pupil’s disability?

The reason for not offering the boy the opportunity to go on the trip is his limited understanding which is directly related to his disability.

Is it less favourable treatment than someone gets if the reason does not apply to him or her?

The treatment that he was to receive has to be compared with the treatment that other pupils would receive who did not have limited understanding.  They were being offered the trip.

Is it justified?  The reason for not offering the trip was an assumption that the boy would not understand the play.  This was a general assumption and not a material reason.  This is likely to be unlawful discrimination.

3. A pupil with cerebral palsy who uses a wheelchair is on a trip with her class to an outdoor activity centre. 

The teachers arrange to take the class on a 12-mile hike over difficult terrain but, having carried out a risk assessment, they decide that the pupil who uses a wheelchair will be unable to accompany her class, for health and safety reasons.

Is the less favourable treatment for a reason that is related to the pupil’s disability?

This is less favourable treatment for a reason that relates to the pupil’s cerebral palsy, namely the use of a wheelchair.

Is it less favourable treatment than someone gets if the reason does not apply to him or her?

The treatment that she was to receive then has to be compared with the treatment that the others would receive who did not use a wheelchair.  They were being offered the opportunity to go on the hike whereas this pupil was being denied it.

Is it justified?

The school is likely to be able to justify the less favourable treatment for a material and substantial reason:  a risk assessment, carried out in relation to this particular pupil in the particular setting in which she would have to travel, indicated that the health and safety of the pupil, and her classmates, could be jeopardised if she were to attempt the hike.  This is likely to be lawful.

4. A secondary school takes pupils to an outdoor education centre each year.  The school can benefit from a reduced rate if they book with the same centre for three years.  The school checks with the centre before booking to ensure that if they were to take disabled pupils as part of a group they would be able to access the facilities of the centre.  This is likely to be a reasonable step that the school should take.

5. An exchange trip is offered to pupils studying Italian in a secondary school.  Accessible transport arrangements are made and a suitable host is identified who can accommodate a pupil who uses a wheelchair.  At the last minute the Italian host drops out.

The school went through the following considerations:

· It was not practicable to take the disabled pupil without a host to go;

· The school considered cancelling the trip, but if the other pupils did not go they would lose the opportunity of improving their Italian.

In the interests of other pupils the school decides to go ahead with the trip.    The school has considered the factors and, whilst it has not been able to identify a reasonable adjustment that would enable the pupil to go on the trip, it is likely to be acting lawfully.

6. The parents of a nine-year-old boy with epilepsy ask the head teacher to keep confidential the existence of and the nature of their child’s disability.  Their son’s medication has been effective in reducing the number of fits that he has and he is unlikely to have a fit in school.  However, on seeking professional advice the head teacher is told that it would be unsafe for the boy to go swimming without informing the staff at the pool.  The parents do not want them to be told.  The head teacher decides that the safety of the child dictates that he should not go swimming unless staff at the pool can be told.  This is likely to be lawful.

7.
A school will only agree to a disabled pupil coming on a field trip if the parents sign an agreement stating that they do not hold the school responsible for making any adjustments which may be necessary to ensure that the pupil benefits from the planned activities on the trip and will not take any action if the pupil is excluded from activities.  It is likely that the agreement is not legally binding. 
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